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I. Introduction
This research note presents a brief summary of the law on the compensation
for "moral damages" (mental anguish) of the relatives of a wrongful death
victim in foreign legal systems. This preliminary review of the foreign law on the
subject provides some generalizations as to the current state of the law world-
wide. In subsequent research both the underlying problems, and the actual
effect of the existing rule will be examined.
It is useful before presenting the actual law of the countries involved to
summarize the conclusions which have been reached, and to delineate the
problems which merit investigation in later research.
The following tentative conclusions can be drawn from the survey:
1. common law countries, communist countries and Roman-Dutch coun-
tries do not allow compensation for moral damages in wrongful death
cases;
2. civil law countries following the Code Napolon or those that have been
influenced by it allow such compensation;
3. there is a movement to allow such compensation in countries belonging
to legal systems that traditionally have not allowed it.
Countries whose practice supports the first conclusion, that common law
countries, communist countries and Roman-Dutch legal systems do not allow
compensation for moral damages in wrongful death cases, are the following:
(1) common law: England, India, Israel, Nigeria and Kenya; (2) Roman-Dutch:
Ceylon, the Netherlands and South Africa; (3) communist: the Soviet Union
and Communist China. Countries whose practice supports the second con-
clusion, that civil law countries which follow or have been influenced by the
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Code Napolion allow such recovery, are the following: Argentina, Belgium,
Brazil, China, Egypt, Ethiopia, France, Greece, Italy, Japan, Korea, Libya,
Norway, the Philippines, Portugal, Scotland, Spain, Switzerland, and Turkey.
Countries or jurisdictions whose practice supports the third conclusion, that
there is a movement to allow such compensation in countries belonging to legal
systems that have traditionally rejected the rule, are the following: Ireland,
South Australia, Indonesia, Bulgaria, Yugoslavia, Germany and the Seychelles.
Also included should be the views of various international bodies and groups
that have recently favored the extension of moral damages awards, for example,
the Institute of International Law and the Council of Europe.
Among the problems which have emerged from examining the law of these
countries and which should be examined further are these:
1. the necessity for a statutory ceiling regarding awards;
2. the need to limit the beneficiaries permitted to recover;
3. the necessity of considering whether or not moral damages are "real";
4. the necessity of determining if awards have been excessive;
S. the necessity of deciding if such damages are susceptible to accurate
measurement, or if such measurement should be required;
6. the actual impact of a rule allowing such recovery-a problem requiring
a statistical and empirical study.
The following offers a summary statement of the law of the aforementioned
countries.
H. Data for Conclusion No. 1-Not Allowing Recovery
A. Common Law Countries
The law in such countries as England,' India2 and Israel3 has applied the
traditional common law rule that has not allowed the recovery of compensation
for the mental anguish of the relatives of the deceased. Such a rule has allowed
recovery only for pecuniary losses. This practice has also been followed by such
former British colonies as Nigeria' and Kenya.'
'For the first determination of this by English courts, see the 1846 Fatal Accidents Act, 9 & 10
Vict. ch. 93 as construed by Blake v. Midland R.R. (1852) 18 Q.B. 93. See also J. MUNKMAN,
DAMAGES FOR PERSONAL INJURIES AND DEATH 151 (1973). See Fatal Accidents Act (1976),
Statutes 1976, c.30; [19761 7 C.L. § 55 (July).
IS. GUPTA, A TREATISE ON THE PRINCIPLES OF THE LAW OF TORTS 169 (2nd ed. 1973-74).
3Article 80, Civil Wrongs Act (New Version), 2 LAW OF THE STATE OF ISRAEL 23 (1972). See Fried-
man, Infusion of the Common Law into the Legal System of Israel, 10 ISRAEL L. REV. 324, 341-343
(1975).
'J. MCNEIL AND R. RAINS, NIGERIAN CASES AND STATUTES ON CONTRACT AND TORT 422-427
(1965).
'T. JACKSON, THE LAW OF KENYA 28 (1970).
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B. Roman-Dutch Countries
Roman law of the classical and the post-classical period never allowed the
recovery of any damages for the wrongful death of a freeman.6 The Roman-
Dutch law as applied in the Netherlands,' South Africa8 and Ceylon, 9 while
allowing an action for wrongful death, allows compensation only for pecuniary
losses.
C. Communist Countries
The two major communist countries in the world, the Soviet Union10 and
Communist China," refuse to allow the compensation for any nonpecuniary
losses in wrongful death actions, thus denying recovery for mental anguish.
D. Others
The law in Scandinavian civil law systems" and German law have been
hesitant in allowing recovery for moral damages in wrongful death cases.3
Ill. Data Supporting Conclusion No. 2-
Allowing Recovery
Some civil codes explicitly provide for the recovery of moral damages and
others, while silent on the point, have been construed to allow such damages.
A. "Silent" Codes
The leading code that has been construed as providing for such a recovery has
been the French Civil Code. 1 Civil codes of other countries which have been
bW. BUCKLAND AND A. McNAIR, ROMAN LAW AND COMMON LAW 364 (2nd ed. rev. F. Lawson
1958). See generally R. DANNENBRING, ROMAN PRIVATE LAW 149 (1968).
7Koopmans, The Netherlands, INT'L ENCYCLOPEDIA OF CoMP. L. N-13 (1971).
'J. MACINTOSH AND C. NORMAN-SCOBLE, NEGLIGENCE IN DELICT 272 (1970). See also Tager,
Nervous Shock and Mental Illness, 90 S. APR. L.J. 123 (1973); R. Feenatra, The Historical
Development ofDelictual Liabilityfor Killing andfor the Infliction of Bodily Harm, ACTA JURIDICA
227 (1972).
1E. WIKRAMANAYAKE, THE LAW OF DELICT IN CEYLON 38-40 (1949).
1o§ 444, 460, 461 of the 1964 R.S.F.S.R. Civil Code. See also B. RUDDEN, SOVIET INSURANCE
LAW 158, 170 (1966).
"INSTITUTE OF CIVIL LAW, BASIC PROBLEMS IN THE CIVIL LAW OF THE PEOPLE'S REPUBLIC OF
CHINA 10, 336, 339 (U.S. Joint Publications Research Service, No. 4879, 1961).
"Selmer, Limitation of Damages According to the Circumstances of the Average Citizen, 5
SCANDINAVIAN STUDIES IN LAW 133 (1961).
"Note 38 infra.
'Article 1382 of the Civil Code. See 2 PLANIOL, TREATISE ON THE CIVIL LAW nos. 252, 868, 868a
(1939 ed. transl. by the L.S.U. Law Instit. 1959).
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similarly construed are those of Belgium, " Brazil, 16 Italy, 17 and Spain. 18 While
the Italian Civil Code starts from a general position of not allowing moral
damages and the French and Belgian codes are silent, the construction of these
three codes has tended to allow such damages.
B. Explicit Codes
The Civil codes from the following countries either explicitly provide for
compensation of moral damages in wrongful death cases, or they allow the
recovery of nonpecuniary, or nonpatrimonial losses, which include the grief of
relatives: Argentina, 19 China,2 ° Egypt, 2 Ethiopia, 2 Greece, 23 Japan,24 Korea, s
Libya,26 Norway,27 the Philippines,28 Portugal, 9 Switzerland3" and Turkey.3
Scotland,32 though a part of the United Kingdom and greatly influenced by
Roman law, has by both case law and statutory law allowed compensation for
such mental anguish.
"Article 1382 of the Civil Code. See R. ANDRi, TRAITE ELEMENTAIRE DE LA REPARATION DU
DOMMAGE MORAL EN DROIT BELGE ET COMPARi 46 (2nd ed. 1965).
"Article 76 of the Civil Code. See J. WHELESS, THE CIVIL CODE OF BRAZIL 301 (1920). See
generally W. SILVA, 0 DA-o MORAL E SUA REPARA AO (2nd ed. 1969).
" Articles 2043 and 2059 of the Civil Code, and Articles 185(1), 389 and 590(1) of the Penal Code.
See M BETHAMO, G. LONGO ANDJ. MERRYMAN, THE ITALIAN CIVIL CODE (1969); A. RAVAZZONI,
LA RIPARAZIONE DEL DANNO NON PATRIMONIALE (1962).
"Articles 1092 and 1902 of the Civil Code. See Castro, Los Llandos Derechos de la Personalidad,
12ANUAIUO DE DERECHO CIVIL 12,37 (1959). The law of Puerto Rico is similar to that of Spain.
Puerto Rico allows moral damages under § 1802 of the Civil Code, which is identical to § 1902 of the
Spanish Civil Code. See Vda de Delgado v. Boston Ins. Co., 101 D.P.R. 598 (1973).
"Article 1078 of the Civil Code. See CODIGO CIVIL 195 (V. Sarsfield 1971). See also R. BREBBIA,
EL DANO MORAL (1967).
"Article 194 of the Civil Code. See LAWS OF THE REPUBLIC OF CHINA 130 (Taipei 1961).
"Article 222 of the Civil Code. See THE EGYPTIAN CIVIL CODE 42 (Perrott transl. 1952).
"Articles 2106 and 2113 of the Civil Code. See NEGARIT GAZETA, CIVIL CODE OF ETHIOPIA 345,
346 (1960), and, generally J. VANDERLINDEN, INTRODUCTION AU DROIT DE L'ETHIOPIA MODERNE
(Paris 1971); G. KRZECZUNOWICZ, THE ETHIOPIAN LAW OF EXTRA-CONTRACTUAL LIABILITY 173
(1970).
"Article 932 of the Civil Code. See P. MAMOPOULOS, CODE CIVIL HELLENIQUE 150 (1956).
"Article 711 of the Civil Code. See THE CIVIL CODE OF JAPAN (Ministry of Justice transl. 1972);
THE JAPANESE LEGAL SYSTEM (H. Tanaka ed. 1976).
"Article 752 of the Civil Code. See LAWS OF THE REPUBLIC OF KOREA 408 (2nd ed. 1969).
"Article 225(2) of the Civil Code. See M. AMSELL AND AL-ANIF, THE LIBYAN CIVIL CODE 42
(19_-).
"Sections 19(2) and 21(2) of the Norwegian Act of May 22, 1903, ROYAL MINISTRY OF FOREIGN
AFFAIRS, NORWEGIAN LAW 13-14 (1961) (revised as of 1971, treating gross negligence). This is the
only Scandinavian country to allow such recovery.
"Article 2206(3) of the Civil Code. See E. PARAS, CIVIL CODE OF THE PHILIPPINES ANNOTATED
821, 853 (6th ed. 1969), and J. SANGCO, PHILIPPINE LAW ON TORTS AND DAMAGES 2, 444, 447-478
(1973).
"Article 492(2) of the Civil Code. See J. MARQUES AND M. JESUS, CODIGO CIVIL 139 (1971).
"Article 47 of the C.C.O. See I. WILLIAMS, THE SWISS CIVIL CODE (1925), and P. TECCIER,
CONTRIBUTION A L'ETUDE DE TORT MORAL ET DE SA REPARATION EN DROIT CIVILE SUISSE
(1971).
"Article 47 of the Civil Code. See UCONCUj BASKI, TURK BORCLAR-GENEL HUKUMALER 345
(1970).
"1 Walker, LAW OF DELICT IN SCOTLAND 471 (1966). See Damages (Scotland) Act 1976, Statutes
1976, c.13; [1976] C.L. Stat. (Scot.) part 2.
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IV. Data Supporting Conclusion No. 3-
A Movement Favoring Such Recovery
A. Movement Within Individual Countries
Various countries which adhere to a common law system, a Roman-Dutch
legal system or a communist legal system have rejected the general approach of
their legal systems, and have allowed recovery for moral damages in wrongful
death cases. Two such common law jurisdictions are Ireland" and South
Australia.3" One such Roman-Dutch country is Indonesia3 and two such
communist countries are Yugoslavia3 6 and Bulgaria.37 German law has tended
to allow such recovery, even though such recovery traditionally has not been
allowed under its civil code.3" The new law for the Seychelles has in 1976
adopted the French view and rejected the traditional common law view, 39 and
the Scottish Law Commission in 1973 recommended broadening the already
existing right to recover for grief and sorrow-these were adopted in 1976.40
B. Movement Within International Organizations
The Institute of International Law in 1969 passed a resolution which may be
construed as generally favorable to the question of dommage morale. , In a
1975 resolution, the Committee of Ministers of the Council of Europe
recognized that compensating a third party for mental suffering he experienced
"Section 49(1)(a)(ii) of the Civil Liability Act, 1961, ACTS OF THE OIREACHTAS No. 41, as
amended, Civil Liability (Amendment) Act, 1964, ACTS or THE OIREACHTAS, No. 17 (Ireland).
"An Act to Amend the Wrongs Act, 1936-1939, ACTS OF THE PARLIAMENT OF SouTH AUSTRA-
LIA, No. 48, § 5 (new § 23a) (1940).
31R. SUBEKETI, LAW IN INDONESIA 71(1973).
16H. McGregor, Personal Injury and Death, 11 INT'L ENCYCLOPEDIA OF COMP. L. No. 9, at 17
(1969).
3Loc. Cit.
"Article 823(1) of the Civil Code. See I. FORRESTR, S. GOREN AND H. ILGEN, The German Civil
Code (1975). See also Heldrich, Compensating Non-Economic Losses in the Affluent Society, 18
AMER. L COMp. L. 22 (1970).
"Article 1149 of Civil Code. See generally Chloros. The Projected Reform of the Civil Law of
the Seychelles: An Experiment in Franco/British Codification, 48 TUL. L. R. 815, 843 (1974).
Article 1056 of the Quebec Civil Code was, in fact, based upon English law; and it has been con-
strued generally as not allowing recovery for solatium in fatal accidents. However, the Civil Code
Revision Office of Quebec Province in Article 279 of the new Draft Code "repudiates in no uncertain
terms" the English rule, in favor of the French approach--since the Commission believes that there
is "no reason for existence of the limitation" precluding recovery for solatium. See Comments,
Draft Civil Code Art. 279.
4 0ScorrIsH LAW COMMISSION, REPORT ON THE LAW RELATING TO DAMAGES FOR INJURIES
CAUSING DEATH 34-35 (No. 31, 1973). These proposals were adopted in 1976. Infra note 32.4
'See Nedelmann, International Developments in Choice of Law Governing Torts, 19 AMER. J.
CoMP. L. 5 (1971).
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because of a victim's death might be an acceptable practice and a good
remedy. 2
V. Conclusion
This short summary of the current state of the law of moral damages in
wrongful death cases indicates that some generalizations as to its acceptance
may be made, but they are subject to exceptions and to continual development.
One such development is that which furthers the general acceptance of a rule of
law giving compensation for moral damages to third parties in wrongful death
cases. 
4 3
2Paragraph 19 of Resolution 75(7), adopted by the Committee of Ministers of the Council of
Europe, March 14, 1975.
'For a comparative discussion of foreign and American Law on compensation of moral damages
in wrongful death cases see the forthcoming article, Speiser and Malawer, An American Tragedy:
Denial of Damages for Mental Anguish of Bereaved Relatives in Wrongful Death Actions, 51
TULANE L. REV. __ (1976).
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